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(2) Ensuring that inventions are used
in a manner to promote full and open
competition and free enterprise with-
out unduly encumbering future re-
search and discovery.

(3) Promoting public availability of
inventions made in the United States
by United States industry and labor.

(4) Ensuring that the Government ob-
tains sufficient rights in federally sup-
ported inventions to meet the needs of
the Government and protect the public
against nonuse or unreasonable use of
inventions.

(d) Retention of rights by inventor. If
the contractor elects not to retain title
to a subject invention, the agency may
consider and, after consultation with
the contractor, grant requests for re-
tention of rights by the inventor. Re-
tention of rights by the inventor will
be subject to the conditions in para-
graphs (d) (except paragraph (d)(1)@i)),
(e)(d), (), (g), and (h) of the clause at
52.227-11, Patent Rights—Ownership by
the Contractor.

(e) Government assignment to con-
tractor of rights in Government employees’
inventions. When a Government em-
ployee is a co-inventor of an invention
made under a contract with a small
business concern or nonprofit organiza-
tion, the agency employing the co-in-
ventor may license or assign whatever
rights it may acquire in the subject in-
vention from its employee to the con-
tractor, subject at least to the condi-
tions of 35 U.S.C. 202-204.

(f) Revocation or modification of con-
tractor’s minimum rights. Before revok-
ing or modifying the contractor’s li-
cense in accordance with 27.302(i)(2),
the contracting officer shall furnish
the contractor a written notice of in-
tention to revoke or modify the li-
cense. The agency shall allow the con-
tractor at least 30 days (or another
time as may be authorized for good
cause by the contracting officer) after
the notice to show cause why the li-
cense should not be revoked or modi-
fied. The contractor has the right to
appeal, in accordance with applicable
regulations in 37 CFR part 404 and
agency licensing regulations, any deci-
sions concerning the revocation or
modification.

(g) Exercise of march-in rights. When
exercising march-in rights, agencies
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shall follow the procedures set forth in
37 CFR 401.6.

(h) Licenses and assignments under
contracts with nonprofit organizations. If
the contractor is a nonprofit organiza-
tion, paragraph (i) of the clause at
52.227-11 provides that certain con-
tractor actions require agency ap-
proval.

27.304-2 Contracts placed by or for
other Government agencies.

The following procedures apply un-
less an interagency agreement provides
otherwise:

(a) When a Government agency re-
quests another Government agency to
award a contract on its behalf, the re-
quest should explain any special cir-
cumstances surrounding the contract
and specify the patent rights clause to
be used. The clause should be selected
and modified, if necessary, in accord-
ance with the policies and procedures
of this subpart. If, however, the request
states that a clause of the requesting
agency is required (e.g., because of
statutory requirements, a deviation, or
exceptional circumstances), the award-
ing agency shall use that clause rather
than those of this subpart.

(1) If the request states that an agen-
cy clause is required and the work to
be performed under the contract is not
severable and is funded wholly or in
part by the requesting agency, then in-
clude the requesting agency clause and
no other patent rights clause in the
contract.

(2) If the request states that an agen-
cy clause is required, and the work to
be performed under the contract is sev-
erable, then the contracting officer
shall assure that the requesting agency
clause applies only to that severable
portion of the work and that the work
for the awarding agency is subject to
the appropriate patent rights clause.

(3) If the request states that a re-
questing agency clause is not required
in any resulting contract, the awarding
agency shall use the appropriate patent
rights clause, if any.

(b) Any action requiring an agency
determination, report, or deviation in-
volved in the use of the requesting
agency’s clause is the responsibility of
the requesting agency unless the agen-
cies agree otherwise. However, the
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awarding agency may not alter the re-
questing agency’s clause without prior
approval of the requesting agency.

(c) The requesting agency may re-
quire, and provide instructions regard-
ing, the forwarding or handling of any
invention disclosures or other report-
ing requirements of the specified
clauses. Normally, the requesting agen-
cy is responsible for the administration
of any subject inventions. This respon-
sibility shall be established in advance
of awarding any contracts.

27.304-3 Subcontracts.

(a) The policies and procedures in
this subpart apply to all subcontracts
at any tier.

(b) Whenever a prime contractor or a
subcontractor considers including a
particular clause in a subcontract to be
inappropriate or a subcontractor re-
fuses to accept the clause, the con-
tracting officer, in consultation with
counsel, shall resolve the matter.

(c) It is Government policy that con-
tractors shall not use their ability to
award subcontracts as economic lever-
age to acquire rights for themselves in
inventions resulting from sub-
contracts.

27.304-4 Appeals.

(a) The designated agency official
shall provide the contractor with a
written statement of the basis, includ-
ing any relevant facts, for taking any
of the following actions:

(1) A refusal to grant an extension to
the invention disclosure period under
paragraph (c)(4) of the clause at 52.227—
11;

(2) A demand for a conveyance of
title to the Government under
27.302(d)(1)(1) and (ii);

(3) A refusal to grant a waiver under
27.302(g), Preference for United States
industry; or

(4) A refusal to approve an assign-
ment under 27.304-1(h).

(b) Each agency may establish and
publish procedures under which any of
these actions may be appealed. These
appeal procedures should include ad-
ministrative due process procedures
and standards for fact-finding. The res-
olution of any appeal shall consider
both the factual and legal basis for the
action and its consistency with the pol-
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icy and objectives of 35 U.S.C. 200-206
and 210.

(c) To the extent that any of the ac-
tions described in paragraph (a) of this
section are subject to appeal under the
Contract Disputes Act, the procedures
under that Act will satisfy the require-
ments of paragraph (b).

27.305 Administration of patent rights
clauses.

27.305-1 Goals.

(a) Contracts having a patent rights
clause should be so administered that—

(1) Inventions are identified, dis-
closed, and reported as required by the
contract, and elections are made;

(2) The rights of the Government in
subject inventions are established;

(3) When patent protection is appro-
priate, patent applications are timely
filed and prosecuted by contractors or
by the Government;

(4) The rights of the Government in
filed patent applications are docu-
mented by formal instruments such as
licenses or assignments; and

(5) Expeditious commercial utiliza-
tion of subject inventions is achieved.

(b) If a subject invention is made
under a contract funded by more than
one agency, at the request of the con-
tractor or on their own initiative, the
agencies shall designate one agency as
responsible for administration of the
rights of the Government in the inven-
tion.

27.305-2 Administration by the Gov-
ernment.

(a) Agencies should establish and
maintain appropriate follow-up proce-
dures to protect the Government’s in-
terest and to check that subject inven-
tions are identified and disclosed, and
when appropriate, patent applications
are filed, and that the Government’s
rights therein are established and pro-
tected. Follow-up activities for con-
tracts that include a clause referenced
in 27.304-2 should be coordinated with
the appropriate agency.

(b)(1) The contracting officer admin-
istering the contract (or other rep-
resentative specifically designated in
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